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COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

L  INTRODUCTION

DATE OF NOTIFICATION: August 17, 20106
RESPONSE RECEIVED: September 2, 2010 -
DATE OF ACTIVATION: October 21, 2010

| . .
STATUTE OF LIMITATIONS: July 26, 2015 -
~ July 31,2015

Luis A. Heredia, Arizona Democratic Party
David Schweikert for Congress and

Joyce Schweikert, in her official capacity as
treasurer

2US.C. § 431(23)
2US.C. § 414

11 CFR. § 10026
11 CFR. § 110.11(c)

Disclosure Reports

None

The complaint alleges that David Schweikert for Congress (“the Committee”), the

principal campaiga committee of Arizona 5* District Congressional candidate David Schweikert,

deliberately obscured the required dizclaimer on a mailar that attacked Jim Wand, kis oppanent in

the Republican primary election.! The mailer is appended to the complaint, and a high-quality

copy of the mailer is attached to this report as Attachment 1. Themail&,whichﬂaecomplaint

states was distributed during the last week of July 2010, attacks Ward’s stance on immigration

! David Schweikert won the 2010 Republican primary election with approximately 37% of the vote in a field of six
caindidates. Jim Ward rexeived the steond Higimwt percentage of the: vate with spproximigely 26%. Mr. Senveikert

won the general election.
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and the timing of his move to Arizona. The mailer contains the disclaimer “Paid for by
Schweikert for Congress” printed vertically on the upper right side of the mailer. The disclaimer
is printed in gold type over a photograph of San Francisco viewed from the Golden Gate Bridge.
The mailer is 11 inches wide by 5.5 inches tall. The complaint alleges that the placement of the
disclaimer was an attempt to escape accountabflity for the negative message of the mailer and is
a violation of the requirements for a “‘olear and cemspicuous” dis¢laimer contained in the Federal
Electinn Campaign Aat of 1971, g5 amandert (“the Act”), and Commnissium wzgudatiam. Ste

2 U.S.C. § 4%1d(c) and 11 C.FR. § 110.11(c).

TheCommi@tge’sresimnummmccomplaimmouldbedimﬁasedbecme&e
disclaimer safiafies the roquirements of 11 C.F.R. § 110.11(c). The response states thatthe
disclaimer is clear and conspicuous, adequately informs the reader that the Committee paid for
the mailer, appears to be printed in 12-point font, is set forth in a printed box, is printed using _
adequatecolorcon&ast,mglappearsontl;eﬁ'omofﬂlemaﬂer. .

Considering the complaint and the response, werecommendthattﬁe Commission find
reason to believe that David Schweikert for Congress and Joyce Schweikert, in her official -
capasity as treasurer, violated 2 UB.C. § 441d(c) and 11 CFR. § 110.11(c) becamsc the
dizelaner’s vertiesl phicemint, combined with it gaid tymxe over a varied tmckground, make it
casily overloeked, and not clenr amd conspicuous. We also reaommend that the Comanission
anthorize conciliation with the respondents prianto a finding of probable cause to heolieve.
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1 II. FACTUAL AND LEGAL ANALYSIS
2 All public communications made by a political committee must include disclaimers.
3w 2US.C. §441d; 11 CFR. § 110.11(a)(1). Public communications include any mass mailing to
4 the genaal public or any other form of general public political advertising. 11CFR. § 100.26.
5 A mass mailing is defined as more than 500 pieces of substantially similar mail within any

30-day period. 2 U.S.C. § 431(23); 11 C.F.R. § 100.27. Any conmunication through mass

N A

mailing paid for by a candidate or an antharized political committee pf a csalidete st ciderly

8  state Gaat the coranunicaticn kut heen paid fox by the autherized palitical commrittee. 2 UJ.S.C.
__§441d(a); 11 CFR. § 110.11(6). For printed communications, the Act and Commission

10  fegulations specify that the disclaimer be of sufficient type size to be clearly readsble, be

11  contained in a printed box set apart from the other contents of the communication, and be printed
12 with a reasonsble degres of color contrast between the background and the printed statement.
13 2USC. § 441d(c);' 11 CF.R. § 110.11(c). The Commission’s regulations also specify that a

14  disclaimer notice must be “presented in a clear and conspicuous manner.” A disclaimer is not
15  “clear and conspicuous” if the print is “difficult to read” or if the placement is “easily

18  overlsoked” 11 C.ER. § 118.11¢c)(1). | '

17 With respect o type size, the Commaission exobiislied a sxte hiibor fir 12-polt type size
18 far discloimes text in nm, mmgazines, flyers, signs, and other printed communications
19 that are no lrger than 24 inches by 36 inches. 11 C.F.R. § 110.11(c)(2)(i). With respect to color
20  contrast, the Commission established a safe harbor if the disclaimer is printed in black text on a

21  white background, or if the degree of color contrast between the background color and the

X

disclaimer text color is at least as great as the degree of contrast between the background color

8

and the color of the largest text in the communication. 11 C.R.R. § 110.11(c)(2)(ii). The
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Commission’s Explanation and Justification for 11 C.F.R. § 110.11 states that these are not the
only ways to satisfy the color contrast requirements, but that the safe harbor approach is
“intessded to provide a clear, flexible safe harbor that will ensure that the disclaimer does not
blend in with the background of the communication any more than a headline or other key part
of the core message text.” See Explanation and Justification for Disclaimers, Frandulent
Soficitation, Civil Pennltics, and Personal Use of Campaign Funds; Final Rule, 67 Fed. Reg.
76962, 7696S$ (Decambar 13, 2602).

Although the complaiat and the response do not address the number of mailers

__ distributed, it is likaly that the Committer distributed over 500 mailers, and, therefore, the

disclaimer requirements apply. The Committee’s disclosure reports include contemporaneous
payments to printing vendors ranging from mMy $5,000 to $26,000, suggesting that
over 500 mailers were distributed.? |

The disclaimer meets some of the requirements in the Act and regulations — it states that
it is paid for by Schweikert for Congress, it is printed in what appears to be 12-point font, and it
is contained in a printed box. Howevet,thedmclnmet fails other requirements of the Act and
regulations — it is not clear and conspicuemy, is net printed with a reascnable dggr_eeefcolor
contrmt batwsex the biskgreund and the printed siatennet, wal is not set spert frum tiee other
contents af the cammunieation.

First, the placement of the disclaimer makes it “casily overloqkn(l." not “clear and

conspicuous.” See 11 CF.R. § 110.11(c)(1). It is printed vertically — perpendicular to all the

2 1f the Commission finds reason to believe a violation occwred and suthorizes pre-probable cause conciliation, and
during the coupse of congiliatin respondents prodis infonmation demonatmattag that fewer than S00 mailere were

distributed, we would bring that fact to the Commission's attention and recommend no Turther action be taken. We
also note that respondents did not assert in their response that fewer than S00 copies were mailed.
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othertw&tinthemailet—ontheuppetrightsideofthen_mileroveraphotograph. This placement
makes the disclaimer difficult to locate unless the reader specifically searches for it.

. Furthenythe disclaimer is not printed with a “reasonable degroe of color contrast gfween
the background and the printed statement.” Sesz.U.S.C. § 441d(c)3). The disclaimer is printed
in gold type over a multi-colored photograph, causing some of the printing to blend in with the
background, making it difficult to locate and reed. The outline of the box sound thie disclaimer
is printet to tine up with the cabbss uf the bridge in the beckground photogrieph, nrakiny the box
difficult to distinguish from the background. The geid print of the diaslsimor over the dark biue

.gfﬂxewater,t!telightmddukcitybuﬂdings,mdthedukblaeoftheskyintheplmtographis

difficult to read, and the part of the disclaimer that is superimposed over city buildings in the
photograph is especially difficult to read.

" Neither of the safe harbor standards for color contrast in the regulations is met becanse
the disclaimer is not printed in black text on a white background and the largest text in the
communication is printed at a higher contrast from the background color. See 11 CF.R.

§ 110.11(c)(2). The conteast between the red and black type and the mailer’s yellow beckground
and the contrast between e white aid geld type and the mailtr’s bleck background are far
greater than the disclaimer’s ccentrest with the phutagznph against whichit it supetimposett, The
diiﬂl&iﬂldo&ﬂﬂtmethgoﬂofﬂnsﬂehm_“thtﬂmdmwdolnotbinndinwhh
the background of the communication any mare thin a headline or other key part of the core
message text.” See 67 Fed. Reg. at 76966.

Finally, the disclaimer is not “set apart from the other contents of the communication”

 because it is printed over a photograph. See 2 U.S.C. § 441d(c)(2). The failure to set the
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disclaimer apart is particularly significant where the disclaimer blends in with the photograph, as
explained above.

Matters involwing disclaimers are often handled through the Enforcement Priority Systenes:
(“EPS”); however, this matter merits Enforcement action because the obscuring of the disclaimer
through its placement and color contrast appears to be by design, and this matter differs from
typical matters involving farlure to includs tire regaired box around the disclaimer, vender error,
or inaduzartent atror follawed by prompt rasszdiat sction. Ser, £.g., MUR 6316 (Prideansm fior
Congracs) (Commission dbamissed matter whess a conasaidteo failed to include the required bost

__around disclaimers on several aammunications and made inadvertent wording ervors in

disclaimers on other communications but took prompt remedial action); MUR 6118 (Bob Roggio
for Congress) (Commission dismissed matter where a committee failed to include the required
disclaimer on a billboard due to a vendor production error but took remedial action when it
became aware of the error); MUR 6329 (Michael Grimm for Congress) (Commission dismissed
matter where a committee failed to include the required disclaimer on lawn signs but took
remedial action by placing stickers containing the required disclaimer on the signs).
Additionally, this mmtter differs from rnatters typically handled through EFS because tie nmiler
atiavow Gontains o inforumation to idmify its sousos other thn the disclsime, which i the only
part of the mazlier that teforencos David Schwmikert ar his Camiciitten, eriv paid for and
authorized the mailer. See MUR 6278 (Joyce B. Segers) (Commissian diamissad matter where a
committee failed to include a disclaimer on campaign materials but the public could reasonably
discern that the committee produced the information from its contents and the committee took
remedial action).
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I sum, the disclaimer does not satisfy the requiremeats in the Act and Commission
regulations. Ascordingly, we recommend that that the Commission find reason to believe that
David Schweikert for Congress and Joyce Schweikert, in her official capacity as treasurer, P
violated 2 U.S.C. § 441d(c) and 11 C.FR. § 110.11(c).

IL. CONCILIATION

We mommml timt the Commission authorize pre-probable cause conciliation with the

respondents for their violations of 2 U.S.C. § 441d(c) and 11 CFR. § 110.11(c). |
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2
3
4
5
6
7
8
9
10  IV. - RECOMMENDATIONS
1 1. Find reason to bélieve that David Schweikert for Congress and Joyce Schweikert, in her
12 official capacity as treasurer, violated 2 U.S.C. § 441d(c) and 11 _C.F.R. § 110.11(c).
E 2: Approve the attached FW and Lepal Analysis.

16 3. Authorize conciliation prior to a finding of probable cause to believe;
18 4. Approve the attached Conciliation Agreement;

19

20 S. Approve the appropriate letter.

21 :

22 . Christapher Hughey
22 Acting General Counsel
2% .

25

7 M
277 _12[he(® BY: 1

28 Date Stephen A. Gura

29 Deputy Associate Counsel
30 ' . for Enforcement

31

2

33 _

x W A
35 Mark Allen

36 Assistant General Counsel
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